©2013 JCO, Inc.
May not be distributed without permission.

EDITOR www.jco-online.com

Robert G. Keim, DDS, EdD, PhD

SENIOR EDITOR
Eugene L. Gottlieb, DDS

ASSOCIATE EDITORS
Birte Melsen, DDS, DO (Aarhus, Denmark)
Ravindra Nanda, BDS, MDS, PhD
(Farmington, CT)
John J. Sheridan, DDS, MSD (Jacksonville, FL)
Peter M. Sinclair, DDS, MSD (Los Angeles, CA)
Bjorn U. Zachrisson, DDS, MSD, PhD
(Oslo, Norway)

TECHNOLOGY EDITOR
W. Ronald Redmond, DDS, MS (San
Clemente, CA)

CONTRIBUTING EDITORS
R.G. Alexander, DDS, MSD (Arlington, TX)

Jeff Berger, BDS, DO (Windsor, Canada)
S. Jay Bowman, DMD, MSD (Portage, Ml)
Robert L. Boyd, DDS, MEd (San Francisco, CA)

Vittorio Cacciafesta, DDS, MSC, PhD (Milan,
Italy)

José Carriere, DDS, MD, PhD (Barcelona,
Spain)
Jorge Fastlicht, DDS, MS (Mexico City, Mexico)
John W. Graham, DDS, MD (Litchfield Park, AZ)
Robert S. Haeger, DDS, MS (Kent, WA)
Warren Hamula, DDS, MSD (Monument, CO)
Masatada Koga, DDS, PhD (Tokyo, Japan)
Neal D. Kravitz, DMD, MS (South Riding, VA)

Bjoérn Ludwig, DMD, MSD (Traben-Trarbach,
Germany)

James Mah, DDS, MS, DMS (Los Angeles, CA)
Richard P. McLaughlin, DDS (San Diego, CA)

James A. McNamara, DDS, PhD (Ann Arbor, MI)
Elliott M. Moskowitz, DDS, MS (New York, NY)

Jonathan Sandler, BDS, MSC, FDS RCPS,
MOrth RCS (Chesterfield, United Kingdom)

Sarah C. Shoaf, DDS, MEd, MS (Winston-
Salem, NC)

Georges L.S. Skinazi, DDS, DSO, DCD
(Paris, France)

Michael L. Swartz, DDS (Encino, CA)
Flavio Uribe, DDS, MDS (Farmington, CT)

EXECUTIVE EDITOR
David S. Vogels IlI

MANAGING EDITOR
Wendy L. Osterman

EDITORIAL ASSISTANT

Heidi Reese

BUSINESS MANAGER
Lynn M. Bollinger

CIRCULATION MANAGER
Carol S. Varsos

GRAPHIC DESIGNER

Jennifer Johnson

Address all communications to Journal of
Clinical Orthodontics, 1828 Pearl St., Boulder,
CO 80302. Phone: (303) 443-1720; fax: (303)
443-9356; e-mail: info@jco-online.com. See
our website at www.jco-online.com.

VOLUME XLVII NUMBER 7

THE EDITOR’S CORNER

A Cautionary Tale

I have written several times in this space about the
necessity of maintaining excellent case records. Although
my emphasis has been on taking high-quality pre- and post-
treatment records for patient diagnosis and treatment, the
additional purpose of keeping adequate records for medico-
legal defense was emphatically hammered home to me
during the past month.

Given my positions as a professor and editor, I am
frequently called on to render expert witness in various
types of lawsuits. Most of these fall into one of two cate-
gories. The first, involving patent infringement, carries
little personal emotional baggage. It is surprisingly com-
mon in orthodontics for two manufacturers to release
essentially identical new products at roughly the same
time. Rather than industrial piracy, this usually involves
the independent invention of like products to address a
need that has been identified in private practice. But if the
products are similar enough to give rise to market compe-
tition, the situation may result in a lawsuit. Such a case
generally involves reviewing the date that each product
was first brought to market, the date of the patent applica-
tion, and any “prior art”—the legal term for anything
published before product release that might establish when
the concept was first presented in a public forum. Once all
the documentation has been examined, the outcome be-
comes relatively straightforward.

The second type of case is much more stressful for
everyone involved. As you have probably guessed, this is
the category of professional liability—a claim of malprac-
tice against an orthodontist and staff. I served as a profes-
sional witness for the defense recently in a lawsuit that
proved to be a frightening illustration of the need for high-
quality pre- and post-treatment records. For the sake of
confidentiality, I cannot divulge any details beyond the
general facts of the case. A patient had undergone compre-
hensive orthodontic treatment and never questioned the
quality of the outcome. It was a beautifully treated case.
The plaintiff alleged, however, that the doctor had allowed
a registered dental assistant to use a high-speed handpiece
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to remove residual cement following bracket re-
moval, and that the assistant had badly damaged
the enamel during this process. The plaintiff also
claimed that the procedure had caused continual
pain at a level of 10 out of 10 on a visual analog
scale—the worst pain imaginable. The plaintiff
claimed to be suicidal as a result of the enamel
damage and to have required psychiatric care. The
plaintiff’s lawyer produced an expert witness who
testified that the complaints were valid, and that
to repair the damage would require veneers or
crowns on all the teeth and possibly multiple root
canals. It was also claimed that these procedures
would have to be repeated periodically for the re-
mainder of the patient’s life, eventually costing
more than a million dollars. Of course, the plain-
tiff was seeking a substantial judgment against
the orthodontist.

Two weeks after having the braces removed,
the plaintiff went to a general dentist who took
high-quality photographs of every tooth to docu-
ment that most of them had been damaged and
scarred. The photos I reviewed did indeed show
that the facial surfaces had been badly abraded,
to an extent that could only have been produced
by a diamond bur of the type used to cut crown or
veneer preparations. It appeared to me that some-
one had either started veneer preps on most of the
teeth and stopped prior to completion or had tried
to cut them improperly.

The orthodontist insisted that no damage had
been done to the teeth during the debonding pro-
cedure. Standard operating procedure in the prac-
tice was to take final records immediately after
removal of braces; in this case, however, most of
the post-treatment photos were so out of focus
that it was almost impossible for me to compare
the enamel surfaces in the photographs taken by
the orthodontic staff to those taken subsequently
by the general dentist. Fortunately, I found one
photograph, out of the entire ABO series, that
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was clear enough to convince me scientifically
that the enamel damage was not present at the
time the photographs were taken in the orthodon-
tic office. Once I was able to establish that, we
essentially had a good-old-fashioned whodunit on
our hands. Eventually, the defense team was able
to present a strong case that the plaintiff, another
assistant known personally by the plaintiff, the
general dentist, and the lawyer who filed the suit
were all in cahoots, and that the entire case was
an effort to extract money from the orthodontist
and the practice’s liability-insurance carrier. Still,
it scared the daylights out of me.

While all the orthodontists I know do every-
thing possible to perform the highest-quality
treatment, they sometimes mistakenly believe that
delivering service above the prevailing standard
of care will protect them from malpractice law-
suits. The case I have described here illustrates
painfully that this is not necessarily true. There
are patients, doctors, and lawyers out there who
are willing to intentionally act in a predatory and
fraudulent manner just to make money. Honest,
capable, hard-working clinicians have to practice
defensively to avoid falling prey to these unscru-
pulous individuals. Of course, high-quality care
is a major part of that strategy, but you should also
establish strict practice guidelines regarding law-
ful delegation of office duties and the quality of
pre- and post-treatment records. This should in-
clude oversight and review by the orthodontist of
all records, including those taken prior to patients’
dismissal. If we had not located that one well-
focused photograph, the doctor in question would
more than likely have been hit with a judgment of
a million dollars or more.

Always take excellent care of your patients.
Be professional and honest with them, but keep in
mind that a few may not reciprocate your cour-
tesy and professionalism. Defensive practice is a
necessity in today’s legal environment. RGK
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